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December 9, 2009
Members

U.S. House of Representatives

Washington, DC 20515


Re: Bean #141 (Preemption), H.R. 4173 -- Oppose

Dear Member of Congress:

Americans for Financial Reform, a coalition of over 200 national, state and local consumer, labor, business, retiree, investor, community and civil rights organizations, and the undersigned organizations are writing in strong opposition to Rep. Bean’s Amendment #141 to H.R. 4173, the “Wall Street Reform and Consumer Protection Act of 2009.”  We urge you to oppose this amendment should it reach the Floor.

The Bean amendment would add sweeping preemption language to the bill and would rollback even the existing role of states in protecting families from the worst financial abuses.  The amendment would not just preserve the status quo level of preemption; it would strip the states of their existing ability to protect their residents.  At a time when abject abuses in the financial system have led to the worst financial crisis since the Great Depression, the Bean amendment would eliminate the State law protections that ordinary Americans currently enjoy and would prevent states from responding to new problems in financial products.  

A new report released by the Center for Community Capital at the University of North Carolina found that States with stronger anti-predatory lending laws were spared some of the worst impacts of the foreclosure crisis.  Ensuring that the states can take an active role in protecting their citizens is particularly important when the federal government fails to act properly; it is, however, equally important to allow states to address problems that arise locally and require local action long before a national solution is necessary or available.  Preventing States from protecting their economies and their citizens would be a major step in the wrong direction.

Our specific concerns about the Bean amendment include the following:

(1) The Bean amendment would give congressional endorsement to broad new power to the federal bank regulators exempt national banks from State laws.  The Supreme Court held, in the 1996 Barnett case, that only laws that “prevent or significantly interfere with” a national bank’s banking activities may be preempted.  Congress endorsed this standard in 1999.  To date, federal regulations have distorted this standard, and the Bean amendment would break it altogether, allowing federal bank regulators to preempt state laws that merely “hamper” the business of banking.  The amendment would also prevent state laws from applying to any current bank practices, even if that weak preemption standard is not met.   

(2) The Bean amendment would expand preemption under a host of transferred statutes, contrary to the preemption standards in those statutes, including ones covering areas not currently subject to any preemption.  With the stroke of a pen, the Bean amendment would expand preemption into new areas and undo long-standing Congressional policy under, e.g., the Equal Credit Opportunity Act, Fair Debt Collection Practices Act, Fair Credit Reporting Act, Real Estate Settlement Procedures Act, and the Graham Leach Bliley Act, which already define when state laws can add to these federal provisions.  The Bean amendment would allow federal bank regulators to determine that all CFPA regulations, even under transferred statutes, will be preemptive for national banks.

(3) The Bean amendment would eliminate the bill’s provision governing judicial deference to federal bank regulators’ preemption activities.    The amendment’s structure, by authorizing federal bank regulators to make preemption decisions under a weak standard, would prevent courts from acting as a check on unnecessary preemption decisions. 

The amendment would put the most minor impact on banks ahead of the costs of financial abuses on consumers.  Inadequate consumer protection has already cost ordinary families and small businesses trillions of dollars in lost wealth, including:

· $1.9 trillion lost home equity due to nearby foreclosures (2009-2012)

· 91.5 million homes with foreclosure-related decline

· Average loss of wealth per home affected: $20,288

· $308.7 billion decline in housing contribution to US economy (2005-2008)

· $24 billion in overdraft fees

· $104.6 billion in credit card fees and interest (2008)

Excessive preemption has been a significant cause of the consumer protection failures in recent years:

· Mortgage lending: In the peak year of toxic lending, 2006, 32% of subprime loans, 40% of alt A loans, and 50% of toxic prime option adjustable rate mortgage and payment option loans were made by banks or bank subsidiaries that were immune from state laws.
  

· Overdraft fees.  Overdraft fee abuses began immediately after the federal bank regulators preempted state laws regulating bank fees.  Federal bank regulators permitted banks to adopt programs consciously and deliberately designed to induce consumers into incurring more bounce check fees.  Early on, states tried to stop abuses, such as by prohibiting bank programs that manipulated check order to increase the number of bounced checks, but preemption quashed these efforts.  Overdraft fees grew into a $27 billion tax on the very consumers who need those funds the most.

· Credit cards.  The abuses that eventually led to a federal crackdown – bait and switch rate increases, abusive fees, payment manipulations – were allowed to take off and grow due to preemption. Even general, common-sense state laws with little impact on good business practices, like California’s general law that extends contract obligations by one day if the due date falls on a weekend or holiday, were preempted.

As evidenced by the examples above, today’s level of preemption has led to much consumer harm.  Congress should look to increase the role of the states, given these abuses, yet the Bean amendment would take us in the exact opposite direction.  

We urge you to oppose this amendment.  While we support the original Administration preemption provisions, the Watt-Frank amendment strikes an appropriate compromise, allowing preemption of state laws but only when truly necessary to avoid interfering with the business of banking.

Thank you for your time and consideration.  If you have any questions, please do not hesitate to contact Ellen Harnick at the Center for Responsible Lending (919-313-8553), Lauren Saunders at the National Consumer Law Center (202-452-6252 x 105), or Gail Hillebrand at Consumers Union (415-431-6747 x 136).

Yours very truly,

  Americans for Financial Reform

	9to5, the National Association of Working Women, Colorado

	AARP

	AFL-CIO

	Alliance for Justice

	American Federation of State, County and Municipal Employees

	Arizona PIRG

	Center for Responsible Lending

	Champaign County Health Care Consumers 

	Champaign County Health Care Consumers (Illinois)

	Citizen Action of Wisconsin

	Citizen Action/Illinois

	Colorado AFL-CIO

	Colorado PIRG

	Communication Workers of America

	Communication Workers of America 777 (Colorado)

	Consumer Assistance Council

	Consumer Federation of America

	Consumer Federation of California

	Consumer Watchdog

	Consumers for Auto Reliability and Safety

	Consumers Union

	CtW Investment Group

	Demos

	Elizabeth Marcin - Deputy Committeeman - Palatine Township Democrats

	Empire Justice Center

	Gonzaga Legal Clinic

	Greenlining Institute

	Heartland Alliance for Human Needs & Human Rights 

	Illinois Alliance for Retired Americans

	Illinois Monsignor John Egan Coalition for Payday Reform 

	Illinois PIRG

	Illinois SURS

	International Brotherhood of Teamsters

	Lakeside CDC

	Lakeside CDC Oak Park Regional Housing Center

	Lawyers' Committee for Better Housing

	Leadership Conference on Civil Rights

	Maryland Consumer Rights Coalition

	Massachusetts Consumers' Coalition

	Monsignor John Egan Coalition for Payday Reform (Illinois)

	NAACP

	National Association of Consumer Advocates

	National Association of Investment Professionals

	National Community Reinvestment Coalition

	National Community Tax Coalition

	National Consumer Law Center (on behalf of its low income clients)

	National Consumers League

	National Economic Development Advocacy Project 

	National Fair Housing Alliance

	National People's Action

	New Jersey Citizen Action

	North Carolina Justice Center

	Oak Park Regional Housing Center

	OSPIRG

	Progress Florida

	Progressive States Network

	Sargent Shriver National Center on Poverty Law

	SEIU

	SEIU Local 105 (Colorado)

	SURS Woodstock Institute

	TexPIRG

	The Chicago Area Fair Housing Alliance

	U.S. PIRG

	Virginia Citizens Consumer Council

	Virginia Poverty Law Center

	Wayne Hungerford--UAW

	Woodstock Institute


Following are the partners of Americans for Financial Reform.

All the organizations support the overall principles of AFR and are working for an accountable, fair and secure financial system. Not all of these organizations work on all of the issues covered by the coalition or have signed on to every statement.

· A New Way Forward
· AARP 

· ACORN
· Adler and Colvin 

· AFL-CIO 

· AFSCME
· Alliance For Justice 
· Americans for Democratic Action, Inc
· American Income Life Insurance

· Americans for Fairness in Lending
· Americans United for Change 
· Calvert Asset Management Company, Inc.
· Campaign for America’s Future

· Campaign Money

· Center for Digital Democracy
· Center for Economic and Policy Research

· Center for Economic Progress
· Center for Responsible Lending
· Center for Justice and Democracy

· Center of Concern 

· Change to Win 
· Clean Yield Asset Management 
· Coastal Enterprises Inc.

· Color of Change 
· Common Cause 
· Communications Workers of America 
· Community Development Transportation Lending Services 
· Consumer Action 
· Consumer Association Council

· Consumers for Auto Safety and Reliability

· Consumer Federation of America 
· Consumer Watchdog
· Consumers Union
· Corporation for Enterprise Development

· CREDO Mobile

· CTW Investment Group
· Demos
· Economic Policy Institute

· Essential Action 
· Greenlining Institute
· Good Business International

· HNMA Funding Company

· Home Actions

· Housing Counseling Services 
· Information Press

· Institute for Global Communications

· Institute for Policy Studies: Global Economy Project

· International Brotherhood of Teamsters

· Institute of Women’s Policy Research

· Krull & Company 
· Laborers’ International Union of North America 
· Lake Research Partners

· Lawyers' Committee for Civil Rights Under Law
· Leadership Conference on Civil Rights 
· Move On
· NASCAT
· National Association of Consumer Advocates 
· National Association of Neighborhoods 
· National Coalition for Asian Pacific American Community Development 
· National Community Reinvestment Coalition 

· National Consumer Law Center (on behalf of its low-income clients) 
· National Consumers League 
· National Council of La Raza 
· National Fair Housing Alliance 
· National Federation of Community Development Credit Unions 
· National Housing Institute 
· National Housing Trust 
· National Housing Trust Community Development Fund 
· National NeighborWorks Association  
· National Training and Information Center/National People’s Action

· National Council of Women’s Organizations

· Next Step 

· OMB Watch
· Opportunity Finance Network
· Partners for the Common Good 
· PICO
· Progress Now Action

· Progressive States Network

· Poverty and Race Research Action Council
· Public Citizen

· Sargent Shriver Center on Poverty Law  
· SEIU

· State Voices

· Taxpayer’s for Common Sense
· The Association for Housing and Neighborhood Development

· The Fuel Savers Club

· The Seminal

· U.S. Public Interest Research Group 
· Union Plus 
· United Food and Commercial Workers
· United States Student Association  
· USAction 
· Veris Wealth Partners  
· Veterans Chamber of Commerce 
· Western States Center

· We the People Now

· Woodstock Institute 

· World Privacy Forum
· UNET

· Union Plus

· Unitarian Universalist for a Just Economic Community
Partial list of State and Local Signers

· Alaska PIRG


· Arizona PIRG
· Arizona Advocacy Network

· Arizonans For Responsible Lending
· Association for Neighborhood and Housing Development NY


· Audubon Partnership for Economic Development LDC, New York NY


· BAC Funding Consortium Inc., Miami FL


· Beech Capital Venture Corporation, Philadelphia PA


· California PIRG
· California Reinvestment Coalition


· Century Housing Corporation, Culver City CA
· Center of Concern

· Center for Media and Democracy

· CHANGER NY


· Chautauqua Home Rehabilitation and Improvement Corporation (NY)


· Chicago Community Loan Fund, Chicago IL


· Chicago Community Ventures, Chicago IL


· Chicago Consumer Coalition


· Citizen Potawatomi CDC, Shawnee OK


· Colorado PIRG
· Coalition on Homeless Housing in Ohio


· Community Capital Fund, Bridgeport CT


· Community Capital of Maryland, Baltimore MD


· Community Development Financial Institution of the Tohono O'odham Nation, Sells AZ


· Community Redevelopment Loan and Investment Fund, Atlanta GA


· Community Reinvestment Association of North Carolina


· Community Resource Group, Fayetteville A


· Connecticut PIRG
· Connecticut Association for Human Services


· Consumer Assistance Council


· Cooper Square Committee (NYC)


· Cooperative Fund of New England, Wilmington NC


· Corporacion de Desarrollo Economico de Ceiba, Ceiba PR


· Delta Foundation, Inc., Greenville MS


· Economic Opportunity Fund (EOF), Philadelphia PA

· Empire Justice Center NY
· Enterprises, Inc., Berea KY
· Fair Housing Contact Service OH

· Federation of Appalachian Housing


· Fitness and Praise Youth Development, Inc., Baton Rouge LA

· Forward Community Investment (Madison, WI) 
· Florida Consumer Action Network


· Florida PIRG



· Funding Partners for Housing Solutions, Ft. Collins CO


· Georgia PIRG
· Green America


· Grow Iowa Foundation, Greenfield IA
· Homewise, Inc., Santa Fe NM


· Idaho Nevada CDFI, Pocatello ID


· Idaho Chapter,  National Association of Social Workers

· Idaho Community Action Network 

· Illinois PIRG


· Impact Capital, Seattle WA

· Information Press CA
· Indiana PIRG


· Iowa PIRG
· Iowa Citizens for Community Improvement


· JobStart Chautauqua, Inc., Mayville NY
· Keystone Research Center 


· La Casa Federal Credit Union, Newark NJ


· Low Income Investment Fund, San Francisco CA

· Long Island Housing Services NY


· MaineStream Finance, Bangor ME


· Maryland PIRG


· Massachusetts Consumers' Coalition


· MASSPIRG
· Massachusetts Fair Housing Center

· Michigan PIRG
· Midland Community Development Corporation, Midland TX



· Midwest Minnesota Community Development Corporation, Detroit Lakes MN


· Mile High Community Loan Fund, Denver CO


· Missouri PIRG

· Mortgage Recovery Service Center of L.A. 
· Montana Community Development Corporation, Missoula MT


· Montana PIRG

· National Housing Institute


· Neighborhood Economic Development Advocacy Project


· New Hampshire PIRG


· New Jersey Community Capital, Trenton NJ

· New Jersey Citizen Action
· New Jersey PIRG


· New Mexico PIRG


· New York PIRG
· New York City Aids Housing Network

· Next Step MN


· NOAH Community Development Fund, Inc., Boston MA


· Nonprofit Finance Fund, New York NY


· Nonprofits Assistance Fund, Minneapolis MN

· Northern Community Investment Corporation (St. Johnsbury, VT)

· North Carolina Association of Community Development Corporations 
· North Carolina PIRG
· Northside Community Development Fund, Pittsburgh PA


· Ohio Capital Corporation for Housing, Columbus OH


· Ohio PIRG

· Oregon State PIRG
· Our Oregon


· PennPIRG
· Piedmont Housing Alliance, Charlottesville VA


· Rocky Mountain Peace and Justice Center, CO 


· Rhode Island PIRG


· Rural Community Assistance Corporation, West Sacramento CA
· Rural Organizing Project OR

· San Francisco Municipal Transportation Authority


· Seattle Economic Development Fund 
· Siouxland Economic Development Corporation (Sioux City, IA)

· Southern Bancorp (Arkadelphia.AR)

· Community Capital Development



· TexPIRG
· The Association for Housing and Neighborhood Development 


· The Fair Housing Council of Central New York
· The Help Network 


· The Loan Fund, Albuquerque NM
· Third Reconstruction Institute NC


· Vermont PIRG


· Village Capital Corporation, Cleveland OH


· Virginia Citizens Consumer Council


· Virginia Poverty Law Center
· War on Poverty -  Florida


· WashPIRG
· Westchester Residential Opportunities Inc.


· Wigamig Owners Loan Fund, Inc., Lac du Flambeau WI


· WISPIRG

www.ourfinancialsecurity.org








� See National Consumer Law Center, “Restore the States’ Traditional Role as ‘First Responder’” at 11-13 (Sept. 2009), available at � HYPERLINK "http://www.nclc.org/issues/legislative/content/RestoretheRoleofStates091609.pdf" ��http://www.nclc.org/issues/legislative/content/RestoretheRoleofStates091609.pdf�. 


� Miller v. Bank of Amer., 88 Cal. Rptr. 3d 723 (Cal. Ct. App. 2009).





