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United States Senate

Washington, D.C.  20510
United States House of Representatives

Washington, D.C.  20515
July 30, 2009

Dear Member:

Americans for Financial Reform (“AFR”) is a coalition of nearly 200 national, state and local consumer, employee, investor, community and civil rights organizations who seek meaningful reform of our banking and financial system. A list of the AFR coalition members is attached. 

AFR writes to urge Congress to enact comprehensive reform of over-the-counter (OTC) derivatives markets.  In particular, we support all efforts to require derivatives trading to be conducted on fully regulated and publicly transparent exchanges that ensure capital adequacy and tough prohibitions against fraud, manipulation, and excessive speculation.  We also support all efforts that will subject all marketers of derivatives instruments to registration, business conduct rules, complete record keeping, and strict capital adequacy requirements.

There are few issues before Congress that so directly impact the American public. Recent history has demonstrated, painfully and unequivocally, that the multi-trillion dollar unregulated OTC derivative market has produced devastating consequences for businesses, workers, homeowners, consumers, and, consequently, the entire economy.
 

We know now, for example, that the unregulated multi-trillion dollar OTC credit default swaps market fomented a mortgage crisis, then a credit crisis, and finally a “once-in-a-century” financial crisis that, but for trillion dollar U.S. taxpayer interventions, would have completely destroyed our financial system.
  It is also now widely acknowledged that speculators in unregulated OTC energy derivatives accounted for the dizzying volatility of crude oil during the last 18 months: with no underlying change in supply and demand, oil oscillated from $68 per barrel in 

January 2008 to $145 in June to $33 in December to $72 in June 2009.
  Consumers and businesses—and consequently, the entire American economy—suffer tremendously under this volatility.  

In response to the catastrophic consequences of unregulated derivatives, the Obama Administration has proposed that all standardized OTC derivatives be subject to exchange trading and be overseen in accordance to the traditional dictates of market regulation in place since the New Deal and abandoned only in the deregulation of OTC derivative markets in 2000.  Those principles are: (1) full transparency; (2) capital adequacy; and (3) prohibitions against fraud and manipulation.  The Administration has also recommended that “[a]ll OTC derivatives dealers and all other firms whose activities in those markets create large exposures to counterparties should be subject to a robust and appropriate regime of prudential supervision and regulation,”
  including the imposition of increased capital requirements, business conduct standards, and auditing requirements.
  

The Administration has also provided that so-called “customized” derivatives may remain traded as over-the-counter derivatives. The Administration acknowledges the potential for exploitation that differentiated derivative regulation entails, and seeks to close any perceived “customization” loophole through greater oversight over dealers in customized products.  Treasury Secretary Geithner has said that as yet unannounced criteria for distinguishing customized from standardized derivatives will be, by design, “difficult to evade.”
  CFTC Chairman Gary Gensler has articulated a series of tests that would delineate standardized from customized instruments in a manner that would create a strong presumption that most of the existing OTC market would be deemed standardized and thus subject to exchange trading.

In addition to the Administration’s proposals, several on Capitol Hill have made vital contributions to the debate on OTC derivative reform.  Senator Tom Harkin has drafted legislation that would require all derivatives to be exchange-traded.
  Chairman Barney Frank of the House Financial Services Committee and Chairman Collin Peterson of the House Agriculture Committee have also recently announced a legislative outline for derivatives reform “that generally mirror[s] a broad proposal from the Obama Administration to increase regulation of derivatives, by forcing many of them onto standardized exchanges [while] increasing capital requirements for contracts that can’t be traded on exchanges.”
  

We applaud the Obama Administration, and Chairmen Harkin, Frank and Peterson, for their sound proposals in this vital area.  AFR strongly supports a regulatory approach requiring that virtually all derivatives be traded on well capitalized exchanges.
  That kind of law would return derivatives trading to the regulatory framework in place for decades before the Commodity Futures Modernization Act of 2000 sanctioned the vast deregulated and destabilizing OTC market.  As was the case under that earlier regulatory framework, businesses’ commercial needs for legitimate hedging can be safely met through derivatives traded through publicly transparent and well capitalized exchanges with rare, individually negotiated off-exchange exceptions approved by the federal regulator for legitimate, tailored business needs and supported by enhanced capital adequacy requirements.  We also support the imposition of broad and conservative capital, collateral, reporting and business conduct standards on all marketers of derivative products.

Other proposals have acknowledged the need for broad regulatory oversight of OTC derivatives, but would create a new office within the Treasury Department with veto power over the regulatory and enforcement efforts of the CFTC and SEC.
 We disagree with such a cumbersome two-tiered regulatory structure.  The CFTC and SEC have superior enforcement expertise and more intimate interactions with the relevant markets than does the Treasury.  As Chairman Gensler has said, the SEC and CFTC must have “clear, unimpeded authority” to regulate effectively derivatives markets.
  

In the wake of the worst financial crisis since the Great Depression,  there is no justification to continue private, opaque and highly risky financial transactions that expose the nation’s economy to systemic break-downs that jeopardize jobs and homes while, at the same time, burdening taxpayers with the unsustainable role of financial savior of last resort. We therefore urge you to adopt sound, meaningful, and, most importantly, fully comprehensive regulation of the OTC derivatives markets. 

Sincerely,

Americans for Financial Reform

Americans for Financial Reform’s Executive Committee  


Steve Arbecht, Service Employees International Union


Rob Johnson, Roosevelt Institution (for identification purposes only)

Nancy Zirkin, Leadership Conference on Civil Rights

Gary Kalman, U.S. Public Interest Research Group

Heather Booth, Americans for Financial Reform

AFL-CIO

A New Way Forward

Consumer Federation of America

Consumers Union

Consumer Watchdog

International Brotherhood of Teamsters

Community Reinvestment Association of North Carolina

Public Citizen

Roosevelt Institute

Sargent Shriver Center on Poverty Law

Service Employees International Union

United Food and Commercial Workers

USAction

U.S. Public Interest Research Group

Cc: Nancy Pelosi, Speaker of the House of Representatives

Rep. John Boehner, House Minority Leader

Sen. Harry Reid, Senate Majority Leader

Sen. Mitch McConnell, Senate Minority Leader

Rep. Barney Frank, Chairman, House Financial Services Committee

Rep. Spencer Baucus, Ranking Member, House Financial Services Committee

Sen. Christopher Dodd, Chairman, Senate Banking, Housing and Urban Affairs Committee

Sen. Richard Shelby, Ranking Member, Senate Banking, Housing and Urban Affairs Committee

Rep. Collin Peterson, Chairman, House Agriculture Committee

Rep. Frank Lucas, Ranking Member, House Agriculture Committee

Rep. Henry Waxman, Chairman, House Energy and Commerce Committee

Rep. Joe Barton, Ranking Member, House Energy and Commerce Committee

Sen. John D. Rockefeller IV, Chairman, Senate Commerce, Science and Transportation Committee

Sen. Kay Bailey Hutchison, Ranking Member, Senate Commerce, Science and Transportation Committee

Sen. Tom Harkin, Chairman, Senate Agriculture, Forestry, and Nutrition Committee

Sen. Saxby Chambliss, Ranking Member, Senate Agriculture, Forestry, and Nutrition Committee

Sen. Jeff Bingaman, Chairman, Senate Energy and Natural Resources Committee

Sen. Lisa Murkowski, Ranking Member, Senate Energy and Natural Resources Committee

Following are the partners of Americans for Financial Reform.

All the organizations support the overall principles of AFR and are working for an accountable, fair and secure financial system. Not all of these organizations work on all of the issues covered by the coalition or have signed on to every statement.

· A New Way Forward
· AARP 

· ACORN

· Adler and Colvin

· AFL-CIO 

· AFSCME

· Alliance For Justice 
· American Income Life Insurance

· Americans for Fairness in Lending

· Americans United for Change 

· Calvert Asset Management Company, Inc.

· Campaign for America’s Future

· Campaign Money

· Center for Digital Democracy

· Center for Economic and Policy Research

· Center for Economic Progress

· Center for Responsible Lending

· Changer 

· Change to Win 
· Clean Yield Asset Management 
· Coastal Enterprises Inc.

· Color of Change 

· Common Cause 

· Communications Workers of America 
· Community Development Transportation Lending Services 
· Consumer Action 

· Consumer Association Council

· Consumer Federation of America 
· Consumer Watchdog
· Consumers Union

· Corporation for Enterprise Development

· CREDO

· CTW Investment Group
· Democratic Media

· Demos

· Economic Policy Institute

· Essential Action 

· Greenlining Institute

· Good Business International

· HNMA Funding Company

· Home Actions

· Housing Counseling Services 
· Information Press

· Institute for Global Communications

· Institute for Policy Studies: Global Economy Project

· International Brotherhood of Teamsters

· Institute of Women’s Policy Research

· Krull & Company 
· Laborers’ International Union of North America 
· Lake Research Partners

· Lawyers' Committee for Civil Rights Under Law

· Leadership Conference on Civil Rights 
· Move On

· National Association of Consumer Advocates 
· National Association of Neighborhoods 

· National Community Reinvestment Coalition 

· National Consumer Law Center (on behalf of its low-income clients) 
· National Consumers League 
· National Council of La Raza 
· National Fair Housing Alliance 
· National Federation of Community Development Credit Unions 
· National Housing Trust 
· National Housing Trust Community Development Fund 
· National NeighborWorks Association  
· National Training and Information Center/National Peoples Action

· National Council of Women’s Organizations

· Next Step

· OMB Watch

· Opportunity Finance Network
· Partners for the Common Good 
· Progress Now Action

· Progressive States Network

· Poverty and Race Research Action Council
· Sargent Shriver Center on Poverty Law  
· SEIU

· State Voices

· Taxpayer’s for Common Sense
· Teamsters

· The Association for Housing and Neighborhood Development

· The Fuel Savers Club

· The Seminal

· U.S. Public Interest Research Group 

· United Food and Commercial Workers

· United States Student Association  
· USAction 
· Veris Wealth Partners  
· Western States Center

· We the People Now

· Woodstock Institute 

· World Privacy Forum

Partial list of State and Local Signers

· Alaska PIRG


· Arizona PIRG

· Arizona Advocacy Network

· Association for Neighborhood and Housing Development NY


· Audubon Partnership for Economic Development LDC, New York NY


· BAC Funding Consortium Inc., Miami FL


· Beech Capital Venture Corporation, Philadelphia PA


· California PIRG

· California Reinvestment Coalition


· Century Housing Corporation, Culver City CA


· Chautauqua Home Rehabilitation and Improvement Corporation (NY)


· Chicago Community Loan Fund, Chicago IL


· Chicago Community Ventures, Chicago IL


· Chicago Consumer Coalition


· Citizen Potawatomi CDC, Shawnee OK


· Colorado PIRG

· Coalition on Homeless Housing in Ohio


· Community Capital Fund, Bridgeport CT


· Community Capital of Maryland, Baltimore MD


· Community Development Financial Institution of the Tohono O'odham Nation, Sells AZ


· Community Redevelopment Loan and Investment Fund, Atlanta GA


· Community Reinvestment Association of North Carolina


· Community Resource Group, Fayetteville A


· Connecticut PIRG


· Consumer Assistance Council


· Cooper Square Committee (NYC)


· Cooperative Fund of New England, Wilmington NC


· Corporacion de Desarrollo Economico de Ceiba, Ceiba PR


· Delta Foundation, Inc., Greenville MS


· Economic Opportunity Fund (EOF), Philadelphia PA


· Empire Justice Center NY

· Enterprises, Inc., Berea KY

· Fair Housing Contact Service OH

· Federation of Appalachian Housing


· Fitness and Praise Youth Development, Inc., Baton Rouge LA


· Florida Consumer Action Network


· Florida PIRG



· Funding Partners for Housing Solutions, Ft. Collins CO


· Georgia PIRG


· Grow Iowa Foundation, Greenfield IA

· Homewise, Inc., Santa Fe NM


· Idaho Nevada CDFI, Pocatello ID


· Illinois PIRG


· Impact Capital, Seattle WA


· Indiana PIRG


· Iowa PIRG

· Iowa Citizens for Community Improvement


· JobStart Chautauqua, Inc., Mayville NY


· La Casa Federal Credit Union, Newark NJ


· Low Income Investment Fund, San Francisco CA

· Long Island Housing Services NY


· MaineStream Finance, Bangor ME


· Maryland PIRG


· Massachusetts Consumers' Coalition


· MASSPIRG

· Massachusetts Fair Housing Center


· Midland Community Development Corporation, Midland TX



· Midwest Minnesota Community Development Corporation, Detroit Lakes MN


· Mile High Community Loan Fund, Denver CO


· Missouri PIRG


· Montana Community Development Corporation, Missoula MT


· Montana PIRG


· NASCAT

· Neighborhood Economic Development Advocacy Project


· New Hampshire PIRG


· New Jersey Community Capital, Trenton NJ


· New Jersey Citizen Action

· New Jersey PIRG


· New Mexico PIRG


· New York PIRG

· New York City Aids Housing Network


· NOAH Community Development Fund, Inc., Boston MA


· Nonprofit Finance Fund, New York NY


· Nonprofits Assistance Fund, Minneapolis M


· North Carolina PIRG

· Northern Community Investment Corporation, St. Johnsbury VT


· Northside Community Development Fund, Pittsburgh PA


· Ohio Capital Corporation for Housing, Columbus OH


· Ohio PIRG


· Oregon State PIRG


· PennPIRG

· Piedmont Housing Alliance, Charlottesville VA


· Michigan PIRG

· Rocky Mountain Peace and Justice Center, CO 


· Rhode Island PIRG


· Rural Community Assistance Corporation, West Sacramento CA

· Rural Organizing Project OR

· San Francisco Municipal Transportation Authority


· Seattle Economic Development Fund 

· Community Capital Development



· Siouxland Economic Development Corporation, Sioux City IA


· Southern Bancorp, Arkadelphia AR


· TexPIRG


· The Fair Housing Council of Central New York


· The Loan Fund, Albuquerque NM

· Third Reconstruction Institute NC


· Vermont PIRG


· Village Capital Corporation, Cleveland OH


· Virginia Citizens Consumer Council


· Virginia Poverty Law Center


· WashPIRG

· Westchester Residential Opportunities Inc.


· Wigamig Owners Loan Fund, Inc., Lac du Flambeau WI


· WISPIRG
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� Testimony of Chairman Gary Gensler, CFTC, Before the Subcommittee on Securities, Insurance, and Investment, Committee on Banking, Housing and Urban Affairs, United States Senate, June 22, 2009, � HYPERLINK "http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-4.pdf" ��http://www.cftc.gov/stellent/groups/public/@newsroom/documents/speechandtestimony/opagensler-4.pdf� 
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