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Financial reform will protect working families and small businesses by reining in the greedy, reckless behavior of big banks on Wall Street and cracking down on the abuses committed by credit card companies and the mortgage lending industry. These reforms will hold Wall Street accountable and prevent another financial crisis.

Below please find our list of Pros and Cons regarding the recent Senate bill. If you have additional questions regarding Americans for Financial Reform, please contact Lisa Donner at 202-263-4544. For subject matter questions, please contact the subject matter expert listed below. 

Consumer Protection 
Ed Mierzwinski

202-546-9707

edm@pirg.org

Pros                                                                                     

 •Rulemaking authority over the full range of credit providers, including big banks, small banks, mortgage companies and other non-banks, No exception for auto dealers as there is in the House bill.

•Although housed as Bureau inside Federal Reserve, strong firewalls against Fed meddling, presidentially nominated/Senate confirmed director and independent, substantial budget.  

•Full enforcement and supervision authority over large banks (with more than $10 billion in assets), and non-mortgage non-banks.

•State Attorney General enforcement of Bureau rules for both banks and non-banks and authority to enforce non-preempted state law against banks.     

•No preemption for non-bank subsidiaries of nationally chartered institutions.               

•Includes Fair Lending office.
Cons

• CFPA is not a standalone agency.                                                                                                     
Rules subject to Systemic Risk Council 2/3rds veto if pose systemic risk.

•No enforcement or supervision over non-mortgage, non-banks except larger ones and even that requires issuance of rule.                                                                             

•No enforcement authority at all over small banks and credit unions under $10bn and no ability to take back supervision if done inadequately.

• To ban forced arbitration, agency must conduct study and report to Congress first.

•No FTC improvements                                                                                                                            
•No Community Reinvestment Act

•CFPA is not a standalone agency                                                                                                         
•Permits OCC to preempt state laws                                                     
•No enforcement or supervision over non-banks other than larger ones                                   
•No remedies for consumers harmed by illegal conduct
Derivatives
Lisa Lindsley

202-429-1275
llindsley@afscme.org
Pros
• Clearing for trades among big dealers and/or other big players 

• Capital requirements for big dealers and other big players.

• Margin requirements for all uncleared trades.

• Exemptions to clearing, exchange trading, and margin requirements are not mandatory they are at the discretion of the regulator.

• Improves bankruptcy process for counterparties.

• Has an inclusive definition of major swap participant.

• Alternative Swap Execution Facilities (alternative to tradition exchanges) must provide pre and post trade price transparency.  Does not permit voice broker to qualify.

 Cons

• End-user exemption would exempt up to 40% of the market from clearing and exchange trading requirement

• The clearing exemption criteria language, “does not meet the eligibility requirements of any derivatives clearing organization”, exempts all but the dealers and largest buy-side players. 

• Foreign exchange exempt (~8% of market)

• States can’t enforce gambling & insurance laws or sue

• Illegal contracts can’t be cancelled

• Setting aggregate position limits to temper speculative pressure on commodity prices is not mandatory (although regulators are permitted to do so)
Systemic Risk
Heather McGhee

202-559-1543

hmcghee@demos.org
Pros
• Fed gets oversight (including merger approval) not only over large (>$50b) bank holding companies and their subsidiaries but systemically risky non-bank financial firms  (e.g. AIG, Bear Stearns) after 2/3 vote of the Systemic Risk Council (FSOC).

• Goldman & Morgan can’t evade regulation by shedding BHC status 

• Mandatory heightened prudential standards for systemically risky banks & non-banks: progressive risk-based capital requirements; leverage limits; liquidity requirements; resolution plan and credit exposure report requirements, and concentration limits.  

• Permissive heightened standards: contingent capital (after 2-y study); public disclosures; risk management 

• Broad authority to take action against regulated firms that pose a grave threat to the economy, with fewer procedural hurdles than the Kanjorski amendment in the House. 

• Volcker Rule effectuated after study; non-banks w/prop trading or hedge funds get additional capital & quantitative limits

• Interconnectedness: restricts derivatives, repo transactions w/affiliates. Extends counterparty lending limits to financial firms, not just non-financial borrowers, for repos, derivatives, etc.

Fed Governance:

· Limits on 13(3) authority, reports to Congress, audit of 13(3)

· No bank selection of directors; no bank personnel as directors
· NY Fed Presidentially-appointed

· Office of Financial Research with subpoena power advises FSOC

· Fed can limit excessive pay

Cons

• No actual regulations in bill; all regulator mandates

• 2/3 FSOC vote required to bring in non-bank financials

• FSOC can modify Volcker Rule after six-month study so weaker than a statutory ban or the Merkley/Levin PROP Trading Act. 

• 10% of market Volcker Rule concentration limit weaker than a size % GDP limit

• Does not separate affiliations between broker/dealers and depository institutions 

• No general balance sheet reform so weaker than Menendez’s second balance sheet requirement
• Fed exec pay limit criteria don’t include risk-increasing incentives
Resolution Authority
Heather McGhee

202-559-1543

hmcghee@demos.org
Pros

• Resolution requires that: Unsecured creditors bear losses and that management and the board is removed.

• Initially funded up to $50 billion by an ex ante assessment on BHCs with assets over $50 billion and nonbank financial companies supervised by the Fed. Assessments are progressive, risk-based, and not pro-cyclical.

• If the fund needs to be replenished the assessments will be on the ex ante group and entities with $50 billion in assets and that are not eligible financial companies.  Higher assessments imposed on those who benefited from the use of the fund.

Cons

• "Qualified Financial Contracts" must be paid: Securities contracts, Commodities contracts, Swaps, Forwards, and Repos. (More protection than bankruptcy).

• Allows government to fund "working capital" payments (inc. derivatves: AIG counterparty problem).

• Does not give wages and contributions to employee benefit plans priority over other unsecured claims (House does).

• No secured haircut provision (House has).

• Resolution approval process is too complex:  (1)  Secretary makes determination.  Need 2/3 vote of approval by both the board of the Fed and board of the FDIC. Need2/3 of the board of the SEC instead of the FDIC  if broker-dealer involved (2) Secretary makes appeal to Panel of bankruptcy judges. (3) Panel has 24 hours (4) There is a right to appeal the special bankruptcy panel’s decision all the way to the US SC.  However,  the determination by the court is not stayed.
Investor Protection
Maureen Thompson

703-276-3251

mthompson@hastingsgroup.com
Pros
• Establishes Investor Advocate at SEC

• Requires SEC to carry out comprehensive financial literacy study

• SEC self-funding

• Authorization to act on Pre-engagement disclosure

• Authorizes but no longer requires the SEC to act on mandatory arbitration.  Now covers investment advisers as well as brokers (so pro and con)

Cons
• Fiduciary study rather than repealing broker exclusion

•Dropped aiding and abetting liability in private actions
Corporate Governance
Maureen Thompson

703-276-3251

mthompson@hastingsgroup.com
Pros

•Requires all publicly traded companies to hold an annual, non-binding shareholder vote on compensation for executives.

•Requires that all publicly traded companies have compensation committees comprised of independent directors, and requires compensation consultants to the corporate compensation committee to meet independence standards established by the SEC.

•Publicly traded companies must have policies to recover erroneously awarded compensation.

Publicly traded companies must disclose a clear description of any compensation that shows the relationship between executive compensation and financial performance.

•Publicly traded companies must disclose whether any employee or board member, is permitted to purchase financial instruments that are designed to hedge or offset any decrease in the market value of equity securities.

•The Federal Reserve shall establish standards prohibiting as an unsafe and unsound practice any compensation plan of a bank holding company that provides any director, shareholder or employee with excessive compensation, fees, or benefits; or could lead to material financial loss.

•Gives the SEC authority to grant shareholders proxy access to nominate directors.

•Directors must win their election by a majority vote in uncontested elections and if they do not, submit their resignation.

•Publicly traded companies must disclose the reasons why the company has chosen the same person to serve as chairman of the board and chief executive officer or different individuals to serve as chairman of the board and chief executive officer.
Credit Ratings Agencies

Lilah Pomerance

202-730-7704

lilah.pomerance@seiu.org
Pros

• It adds authority for the SEC to revoke or suspend registration of an NRSRO that violates the SEC’s conflict of interest rules. 

• It removes the provision that requires that compliance reports be kept confidential if problems identified in the report have been addressed within a year.  It also removes confidentiality language with regard to NRSRO financial statements. Need to confirm effects.

• Language on reducing reliance on ratings is a significant improvement over both the original Senate bill, which required only the GAO study, and the House bill, which recklessly eliminates reliance on ratings without the careful case- by-case review adopted here.  

• We now have language regarding setting a universal standard for municipal and corporate ratings based on the risk of default in both the House and the Senate (Just Harmonize Language)

•The bill clarifies ratings are not forward -looking statements entitled to special protections from liability.

Cons

• Eliminates language in the original bill that allowed the SEC to review not just rating agency adherence to its policies, procedures and methodologies, but the policies, procedures, and methodologies themselves.  Maintains the weak regulatory oversight model adopted in the Credit Rating Agency Reform Act.

• It does not include language included in the House bill on post-rating surveillance. 

• It does not include the House language clarifying that lack of SEC authority over policies, procedures, and methodologies cannot be used by a rating agency as a defense against an SEC fraud action.  

• The two-year time period adopted here for the GAO study seems a little long, but otherwise this is a positive. 

• The language is not as clear as we would like it to be. Much depends on how the language is interpreted

•The original bill's findings challenging First Amendment protections for credit ratings have been deleted.

•Does not include Section 11 liability that is contained in the House bill and that we had advocated

Private Equity and Hedge Funds
Heather Slavkin

202-637-5318

hslavkin@aflcio.org
Pros:

•        Allows the SEC to set recordkeeping requirements for hedge fund advisers.

•        Directs the SEC to conduct regular and special examinations of hedge fund advisers.

•        Directs the SEC and the CFTC, within six months of the bill’s passage, to promulgate rules defining reporting requirements for hedge funds.

•        Requires the SEC to adjust the definition of an “accredited investor” every five years based on cost of living

Cons:

•        Exempts private equity, venture capital and family offices

•        No safety and soundness requirements with regard to the investment funds.

•        Regulates hedge fund advisers but not the funds themselves.

•        No investor or counterparty reporting requirement.

•        Legitimizes the use of side letters to allow hedge funds to grant certain investors preferred terms.

•        No public reporting requirement.

•        Increases the threshold so that fund investment advisers that manage more than $100 million will be subject to SEC regulation and those with less than $100 million under management are regulated by the states. The current threshold is $25 million.

•        Removes requirement of independent custody of client assets that was in the discussion draft released in November and replaces it with a requirement that funds that do not use an independent custodian hire an independent accounting firm to verify client assets.







