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	Topic
	Senate (S3127)
	Senate  Bill Section No.
	House (HR 4173)
	House Bill Section No.
	Recommendation 



	Structure
	-Bureau within the Federal Reserve, but autonomous from Fed.

-Headed by a single Director (sec. 1011)

-Consumer Advisory Board appointed w/out regard to party affiliation, with at least 6 members appointed on regulation of Fed Reserve Bank Presidents.  (sec. 1014)
	
	-Independent Agency (sec. 4101)

-Governed by 5-member Commission appointed 

by Pres. w/ consent of Sen.  (after initial period

 in which governed by Director nominated by 

Pres, w/ consent of Sen.)  (sec. 4103).

-Oversight Board to advise Director w/ no exec authority

 (Comprised of Head of banking agencies, plus NCUA,

FTC, HUD, Chair of liaison committee of State agency 

reps to FIEC; plus 5 other experts in CP, civ rights, etc, 

appointed by Pres w/ consent of Sen.) (sec. 4104)

- Consumer Advisory Board (not more than ½ plus 1 can be 

members of same political party)  (sec. 4107)
	
	Senate, except we urge a fully independent agency.  Priority is single director, with independent funding.

	Transition Issues
	Both bills "establish" the bureau agency immediately upon enactment.  Next step is for President to appoint the Director with advice and consent of Senate.  Senate bill does not set deadlines for this.

(sec. 1101)

Both bills set the transfer date at 1 year after enactment of bill, subject of the Treasury Secretary's right to extend the transfer date to no later than 18 months from enactment.
	
	The House bill gives the President 60 days to nominate Director, and provides that the nominee shall act as "Acting Director" pending approval by the Senate   (sec. 4102)
	
	House

	Rule-writing autonomy 
	Exclusive rule-making authority, taking into account views of prudential regulators and other federal agencies, giving due consideration to objections raised by such regulators and agencies, and taking into consideration the costs to consumers and covered persons, including potential reduction in access to credit.  (sec. 1022)
	
	Same. (sec. 4202(b))


	
	

	
	
	
	
	
	

	Other Rule-writing restrictions

(eg Snowe/Pryor Amendment)


	CBA

   § 1022(b)(2)(A) consider potential costs and benefits to consumers and covered persons, including potential reduction in access to products or services

consultation / response to pruds.

   (b)(2)(B) consult with prudential regulators

   (b)(2)(C) respond in the release accompanying a final rule to any written objection from a prudential regulator

5-year report assessing each “significant” rules

   (d) CFPB must assess each significant rule and publish a report of its assessment within  5 years of the rule’s effective date.  Before publishing the report, CFPB must invite public comment on recommendations for modifying or eliminating the rule.

SBREFA
Snowe-Pryor - must comply with Small Business Regulatory Enforcement Fairness Act (SBREFA) – (1) get advance input from regulated small entities and (2) convene review panel of Chief Counsel of SBA Advocacy and employees of CFPB, OIRA, and OMB to review the materials CFPB materials and input from the small entities.  Process can take 4-6 months.


	
	CBA (same as Senate)
   § 4202(b)(2)(A) consider potential costs and benefits to consumers and covered persons, including potential reduction in access to products or services

consultation with pruds. (no response req.)

   (b)(2)(B) consult with prudential regulators

assessment of significant rules

- none

SBREFA
- none
	
	House
The Senate has three disadvantages compare to the House: 

(1) the cumbersome SBREFA process (special input and review panel);

(2) requires CFPB to  respond to written objections to proposed rules by prudential regulators; and

(3) requires CFPB to publish a 5-year assessment of each “significant” rule, after inviting public comment on whether it should modify or eliminate the rule

	Funding
	Amount determined by Director, capped at a % of Fed’s Budget, as reported in 2009 Annual Report, adjusted for inflation (10% for FY2011; 11% for FY2012; 12% thereafter). (sec. 1017)
	
	10% of Fed’s Budget, as reported in most recent Annual Report, plus assessment on covered persons.  (sec. 4111) No depositories will be charged assessment to cover examination of non-depositories, and administrative expenses will be allocated into separate “CFPA Depository” and “CFPA Nondepository” funds.  No depository will pay more for consumer compliance supervision than they paid before bill was passed.
	
	Senate, except recommend limit based on 2009 budget be eliminated.

	
	
	
	
	
	

	Preemption
	-Preemption standard “legal standards of Barnett” by case name

-OCC may preempt in absence of a substantive federal standard in place 


	· 
	· Preemption standard “prevents, significantly interferes with, or materially impairs,”

· OCC must consult with CFPA to make a finding that there’s a substantive federal  standard in place as to that conduct that applies to national banks before it can preempt a state law
	
	Re the requirement of substantive federal standard:  House

	State enforcement of Consumer Financial Protection Act
	- Except as to national banks and thrifts, state AGs can enforce the Act in their state; state regulators can enforce the Act as to their supervisees.

- As to national banks and thrifts, state AGs can only enforce CFPB regulations. 

- Prior notice to CFPB and any applicable prudential regulator.
	
	- State AGs can enforce the CFPAct.

- Prior notice to CFPAgency if action against any covered person.

[-no CFPAct-specific requirements for prior notice, but House bill requires state AGs to consult with OCC before filing any action against a national bank that it is permitted to file under National Bank Act law, which should include prior CFPAct enforcement.] 
	
	House 

	Explicit Ban on Private Right of Action
	None. 
	
	Explicit ban.
	
	Senate

	Merchant Exemption to CFPB organic authority
	Senate: Small businesses (SBA definition) exempt if offer credit that keep on their own books.  Other merchants, retailers, sellers exempt for credit they don’t sell/assign if they don’t significantly engage in offering consumer financial products or services.

House: I would add mention, in the merchant exemption, of the exception to the exception for auto loans that are not sold or assigned, and for private education loans.  It’s true that the auto dealer exemption carves them back in, but they are two separate provisions (and I want us to push to get the auto loan exception to the merchant exception tacked onto the Senate merchant exemption).


	
	Merchants/sellers of nonfinancial products/services that extend credit to their customers to finance purchase of those goods & services are exempt with respect to that credit.

· Exceptions to the exemption:  a) where obligation is sold to third parties; b) credit extended significantly exceeds market value or otherwise a subterfuge, 

c) the exception to the exception for auto loans that are not sold or assigned, and d) for private education loans.  

Note: the auto dealer exemption carves them back in [Separate provisions for auto dealers –see next]  
	
	Senate

	Auto dealers
	No exemption
	
	Auto dealers’ exempt generally 

Except as to a) any mortgage-related activities; b) provides vehicle financing to its customers and keeps accounts in-house. 

With respect to auto dealers, CFPB does not get transferred jurisdiction; e.g. FRB keeps TIL rule-making for auto dealers only. ) 
	
	Senate

	Supervision & enforcement for Banks
	Very large banks and credit unions (over $10 B in assets):  

(a) supervision:  Bureau can supervise and require reports, but must coordinate with prudential regulators on scheduling and reporting requirements.  [supervisory conflicts to be resolved by agencies or by appeal to a governing panel comprised of a rep of each of Bureau and the other agency, plus a third representative of one of the federal agencies);  (sec. 1025)

(b) enforcement:  Bureau has primary enforcement authority; other federal agencies have backup authority.  (sec. 1025(c))

“Small” Depositories ($10 B or less in assets):  (a) supervision:  limited supervisory role.    “Small” institution’s primary regulator does the supervision.  Bureau can require reports, and, “on a sampling basis” can include its examiners on exams conducted by prudential banking regulator, and is entitled to all documents and reports related to such examination.  Prudential regulator shall share with Bureau all docs related to such exam, include Bureau examiner in whole process, and consider Bureau’s input concerning scope and conduct of exam, contents of report and ratings.  (sec. 1026)  

(b)  enforcement:  Bureau has no enforcement authority;  prudential regulator has exclusive enforcement authority.  Bureau shall notify prudential regulator of “material violations” by covered person, and recommend action by prudential regulator.  Prudential regulator shall reply within 60 days.  (sec. 1026(d))


	
	(a) supervision:  Bureau can supervise and require reports, but must coordinate with prudential regulators on scheduling and reporting requirements.  (sec. 4202(c))

(b) enforcement:  Bureau has primary enforcement w/r/t all covered persons except “small” depositories.  (sec.4202(e))

Same definition of “small”.  (sec. 4203)  

(a) supervision:  Better than in Senate version in that Agency can include an examiner on all examinations conducted by primary regulator (not just on a “sampling basis”)

(b)  enforcement:  Better than in Senate version in that Agency has backup authority.  (sec. 4203(c)(2)(B)).  Can start enforcement proceeding if primary regulator does not do so within 120 days after Agency so recommends.  Agency can order removal of primary regulator as primary supervisor/enforcer for a particular institution if Agency can demonstrate inadequate consumer compliance exams or failure to bring appropriate enforcement actions.  Primary regulator can appeal removal, and Secretary of Treasury decides.  (sec. 4203(e))
	
	House

	Supervision & enforcement -- non-banks
	(a)  supervision:  CFPB can examine, and require reports from, non-depository: (1) originators of residential mortgage loans, and makers of mortgage loan modifications or  foreclosure relief services, and (2) “larger market participants” for other consumer financial products (to be defined by CFPB in consultation with FTC).    (sec. 1024)

CFPB shall prescribe rules re registration requirements for non-depository covered persons identified above.

(b)  enforcement:  (1) coordinated with the FTC for residential mortgage related products; and (2) exclusive as to “larger market participants” for non-mortgage-related consumer products.  (1024(c))
	
	Agency has primary supervision and enforcement authority w/r/t all covered persons except “small” depositories.  (sec.4202(d,e))
	
	House

	TILA Jurisdictional fix
	Increases TILA’s jurisdictional limit to $50,000 for non-real estate, non-student loan credit.
	
	None.
	
	Senate

	FTC -- including House FTC regulatory improvement
	
	
	Gives FTC APA rulemaking; enables the FTC to seek civil penalties in enforcement actions against violations of the FTC Act, not just violations of rules and orders, as the FTC Act currently allows; and, addresses aiders and abetters.  (sec. 4901)


	
	House

	Other changes to FTC/ Rockefeller/ Waxman provisions re preserving authority
	
	
	
	
	

	Interchange Fees (Durbin Amendment)
	Would direct the Fed to issue rules to ensure that debit interchange fees are reasonable and proportional to the processing costs incurred and would prevents card networks like Visa and MasterCard from penalizing sellers for offering discounts to customers.
	Section 1077 (is this a dummy section for amendments, see free credit score) 
	
	
	AFR supports Senate; some groups neutral

	Free credit scores (Mark Udall)
	Requires users of credit reports taking adverse actions to provide a copy of the credit score used as part of the adverse action.
	Section 1077
	
	
	Senate

	Mandatory Arbitration
	Would allow the SEC and the CFPB to restrict and/or ban forced arbitration from investor contracts and consumer financial contracts respectively.  The CFPB would be required to conduct a study before implementing any recommendations or rules.

Effective Date – 180 days after effective date.
	
	Would allow the SEC and the CFPB to restrict and/or ban 

forced arbitration from investor contracts and consumer 

financial contracts respectively.  

Effective Date – 180 days after effective date.
	
	House

	"Ability to Repay" mortgage provisions
	Covers whole market and has safe harbor; TILA remedies; silent on preemption. Merkley, Klobuchar Amendment, Sec. 1074.
	
	Covers whole market and has safe harbor; allows cure even after litigation; allows rescission against assignee (if there is no cure, which will be rare) for homeowners in foreclosure but everyone else needs to seek it from securitizer; assignee liability subject to preemption where state law specifically addresses subject matter.  Sec. 9101.
	
	Senate.  While substantive standard in House is slightly stronger, the cure, circuitous remedies against holders, and complex preemption are extremely problematic.



	Foreclosure prevention provisions
	None.
	
	Funding for legal services foreclosure defense; bridge loan program for unemployed; HAMP improvements on NPV transparency and data.  
	
	House.

	Risk 

Retention
	Requires.  Regulators must create exemption for certain safe mortgages based on factors related to potential for default. Sec. 941.
	
	Requires.  Regulators may exempt certain loans but are not required to do so.  Sec. 1502
	
	House.  Among other things, the list of factors required by Senate bill may limit the factors considered, and the list does not include some important factors.

	Mortgage originator compensation (YSPs)
	Bans YSPs that vary with loan terms.  Full TILA remedies.  Merkley/Klobuchar Amendment, Sec. 1074.
	
	Bans YSPs that vary with loan terms.  Remedies are actual damages or three times compensation.  Sec. 9003.
	
	Senate.

	Prepayment penalties
	Banned for all adjustable rate mortgages and non-qualified mortgages (riskier mortgages).  Permitted for "qualified mortgages" with limit of 3 years, declining percentage by year.  Sec. 1074.
	
	Banned for all adjustable rate mortgages and non-qualified mortgages (riskier mortgages).  Permitted for "qualified mortgages" with limit of 3 years, declining percentage by year. Sec. 9106.
	
	Same in both bodies.  Language is different but result is identical.  Which version is preferable depends on what happens with other ability to pay provisions.

	"Net Tangible Benefit" Requirement
	None.
	
	For all types of loans, refinancing must provide net benefit to borrower (there is a separate provision re: subprime loans on NTB, but if language is used, it should be the language covering all loans).  Sec. 9102.
	
	House, however 9102(b)(2) should be removed because it may inadvertently set a ceiling or otherwise negatively limit rulemaking.  

	High Cost Provisions
	None.
	
	Lowers triggers for HOEPA to cover higher cost loans, and adds more fees to the threshold for coverage.  Sec. 9201 et seq.
	
	House, except NTB standard, should be from the language that applies to all types of loans., as per above.
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